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LYNCH, G rcuit Judge. On April 27, 1999, the Keebler

Conpany di scharged an enpl oyee, M chael Menchin, for gross
i nsubordi nation and fighting on the job. Menchin and his
union, Truck Drivers, Local 170, took the nmatter to
arbitration, as they were entitled to do under the Union's
col l ective bargaining agreenent with the conpany. The
arbitrator found that Keebler did not have just cause to
term nate Menchin, but did have just cause to suspend him and
ordered his reinstatenent w thout back pay. Keebler filed an
action in federal court to vacate the arbitral award; the
Uni on counterclained for enforcement. The district court
granted Keebler's notion for judgnent on the pl eadi ngs,
finding that the arbitrator had clearly departed fromthe
| anguage of the collective bargai ning agreenent. The Uni on
appeals. In light of the high degree of judicial deference
owed to arbitral awards, we reverse.

| .

Judicial review of arbitral awards is "extrenely

narrow and exceedingly deferential." Bull HN Info. Sys. v.
Hut son, 229 F.3d 321, 330 (1st Gr. 2000) (quoting

\Wheel abrator Envirotech Operating Servs. v. Mass. Laborers
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Dist. Council Local 1144, 88 F.3d 40, 43 (1st Cr. 1996)). As
this court recently noted, "disputes that are conmtted by
contract to the arbitral process al nost always are won or | ost
before the arbitrator. Successful court challenges are few

and far between." Teansters Local Union No. 42 v. Superval u,

Inc., 212 F.3d 59, 61 (1st Gr. 2000).

Where a coll ective bargai ning agreenent conmts the
parties to arbitration, the arbitrator's interpretation of the
agreenent is the one they have "bargai ned for" and nust abide

by. E. Assoc. Coal v. United Mneworkers of Am, Dist. 17,

U. S , 121 S, C. 462, 466 (2000). The job for a
reviewing court "ordinarily is limted to determ ni ng whet her
the arbitrator's construction of the collective bargaining

agreenent is to any extent plausible.” Exxon Corp. v. Esso

Wrkers' Union, Inc., 118 F.3d 841, 844 (1st Gr. 1997),

abrogated on other grounds by E. Assoc. Coal, supra (citing

Uni ted Paperworkers Int'l Union v. Msco, Inc., 484 U S. 29,

36-38 (1987)). Even if a court strongly disagrees with the
arbitrator's decision, that is not enough to vacate the
arbitral award "as long as the arbitrator is even arguably
construing or applying the contract." Msco, 484 U S. at 38.
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The district court found that the arbitrator's
decision did not rest on a plausible construction of the
col l ective bargai ning agreenent, but sinply reflected "his own

brand of industrial justice." United Steelwrkers of Am v.

Enter. Wieel and Car Corp., 363 U S. 593, 597 (1960).

Specifically, the court found that the arbitrator exceeded his
contractual authority by: (1) requiring Keebler to neet a
“cl ear and convinci ng evi dence" standard of proof rather than
t he nore usual "preponderance of the evidence" standard; (2)
hol di ng that there was no "fighting on the job" because
Keebl er had not shown by clear and convi nci ng evi dence t hat
Menchin started the fight in question; and (3) not explicitly
di scussing Keebler's claimthat Menchin's term nation was
warranted due to his "gross insubordination" in addition to
his fighting on the job.

W review the district court's decision de novo.

See Bull HN, 229 F.3d at 330. Because the heart of the |egal

anal ysis turns on the | anguage of the pertinent collective
bar gai ni ng agreenent provision, we recount it in full.

Article 10 of the agreenent provides:



The Enpl oyer shall not di scharge nor suspend
any enpl oyee w thout just cause, but in respect to
di scharge or suspension shall give at |east one (1)
war ni ng notice of the sane conpl ai nt agai nst such
enpl oyee to the enployee, in witing, and a copy of
the sane to the Union affected, except that no
war ni ng notice need be given to an enpl oyee before
he is discharged if the cause of such discharge is
di shonesty, drinking, and/or drunkenness, sale, use,
or possession of illegal drugs during working hours,
wi |l I ful destruction of Conpany property, or
reckl essness resulting in a serious accident while
on duty, gross insubordination, or the carrying of
unaut hori zed passengers, and/or fighting on-the-job.

.

We di scuss the three grounds for the district
court's decision seriatim and in addition discuss a fourth
argunent rmade by Keebler that the district court found
unnecessary to address.

1. Standard of Proof

The arbitrator required Keebler to establish its
case by clear and convincing evidence. Keebler argues that
the arbitrator exceeded his authority in doing so because
nothing in the text of the collective bargaini ng agreenent
provi ded for a heightened standard of proof, and in the
absence of such provision, the customary civil standard --

"preponderance of the evidence" -- should control. The



district court agreed, finding no justification for the
arbitrator's departure fromthe customary standard of proof.
The court rejected the rationale of the arbitrator, who

t hought such a departure was warranted because Menchin had
been termnated for "crimnal conduct,” in that the fight in
guestion had led to an assault-and-battery charge agai nst
Menchin that was pending at the tine.

We share the district court's skepticismabout the
nerits of the arbitrator's rationale. It is unclear why the
exi stence of a crimnal proceeding should ratchet up the
standard of proof in a related but independent arbitral
proceedi ng about the termnation of enploynent. Even so, such
skepticismis not enough to vacate the arbitrator's deci sion.
Arbitration is a creature of contract. Here, the collective
bargai ning agreenent is entirely silent as to the standard of
proof to be used by the arbitrator. Were an arbitration
agreenent is silent, court custons do not stand as bi nding

default rules. See Slaney v. Int'l Amateur Ath. Fed'n, ---

F.3d ---, 2001 U S. App. LEXIS 4923, at *24 (7th CGr. Mar. 27,
2001) ("[P]arties that have chosen to renedy their disputes
through arbitration rather than litigation should not expect
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t he sanme procedures they would find in the judicial arena.").
Rather, the arbitrator is free to set his own rul es of
procedure so long as he stays within the bounds of fundanental

fairness. Conpare CGen. Drivers, etc. v. Sears., Roebuck & Co.,

535 F. 2d 1072, 1076 (8th Cr. 1976) (given national policy
favoring arbitration of collective bargai ning grievances,
arbitrator's procedural rulings are not subject to judicial

review), with Ramrez-de-Arellano v. Am Airlines, 133 F. 3d

89, 91 (1st Gr. 1997) (arbitration nust neet m nimal

requi rements of fairness). Applying a heightened standard of
proof to termnations resulting frompotentially crimna
conduct, while judicially unorthodox, is not fundanmentally
unfair. Thus, given the agreenent's silence on the issue, the
choi ce of standard was within the arbitrator's discretion

See Gen. Drivers, 535 F.2d at 1075-76 (finding nothing

i mperm ssible in arbitrators' choice to use "clear and
convi nci ng evi dence" standard in review ng pronotion

decision); Amal ganated Meatcutters v. Neuhoff Bros. Packers,

Inc., 481 F.2d 817, 819-20 (5th Gr. 1973) (finding nothing

I mperm ssible in arbitrator's choice to use "beyond a



reasonabl e doubt"” standard where enpl oyees were term nated for
stealing fromthe conpany).

2. Fighting on the Job

Menchin was fired after a physical altercation with
hi s supervisor. The Union challenged Menchin's term nation on
the ground that he had fought in self-defense. The arbitrator
was unable to determ ne how the incident began, but he
specifically found that Menchin did not "sucker punch" his
supervi sor as clainmed and could find no other evidence
sufficient to prove that Menchin provoked the altercation
Thus, the arbitrator declined to find that Menchin had engaged
in "fighting on-the-job" on the ground that Keebler could not
prove by clear and convincing evidence that Menchin started
the fight.

Keebl er argues, and the district court agreed, that
the term"fighting on-the-job" unanbi guously enconpasses any
physical fighting at work, whether offensive or defensive, so
that the arbitrator's narrower construction of the term was
| mpl ausi bl e. Keebler's argunent is without nerit; the
arbitrator's construction of the termwas patently plausible.
Courts thensel ves are no strangers to the anbiguity latent in
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facially absol ute prohibitions agai nst acts of viol ence.
Crimes of nurder, assault, and the like are routinely
construed to contain exceptions for acts taken in self-defense
or upon provocation. The arbitrator acted well within his
bounds in interpreting the contractual prohibition against
"fighting on-the-job" in anal ogous fashi on.

3. G oss I nsubordination

Bef ore Menchin's physical altercation with his
supervi sor, the two had an aggravated verbal exchange.
Keebl er argues, and the district court agreed, that the
arbitrator erred by failing to di scuss whet her Menchin's
conduct in the exchange constituted gross insubordination,
whi ch the coll ective bargaining agreenent |lists as a possible
ground for imedi ate di scharge. Consequently, Keebl er
concludes, the arbitrator's decision cannot be fairly said to
draw its essence fromthe coll ective bargaini ng agreenent.
For support, Keebler cites a Fourth Grcuit case for the
proposition that "where . . . the arbitrator fails to discuss
critical contract term nology, which term nol ogy m ght
reasonably require an opposite result, the award cannot be
considered to draw its essence fromthe contract."
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dinchfield Coal Co. v. District 28, United M ne Wrkers of

Am, 720 F.2d 1365, 1369 (4th Cr. 1983), cited in Chanpion

Int'l Corp. v. United Paperworkers Int'l Union, 168 F.3d 725,

731 (4th Gr. 1999).

The result in dinchfield was justified but the

proposition Keebler quotes is sonething of an overstatenent.
Arbitrators ordinarily are under no obligation to explain the
reasons for an award -- even where the contractual basis for

the award i s anbiguous. Enter. Weel, 363 U S at 597-98. 1In

dinchfield, the underlying problemw th the arbitrator's

deci sion was that the result seened inpossible to square with
certain provisions of the contract; w thout sone discussion of
the provisions by the arbitrator, the court was forced to
conclude that the arbitral award did not draw its essence from

the contract.?

L Specifically, the arbitrator had rei nstated enpl oyees
who were laid off allegedly as a result of the conpany's
decision to license out sone of its "coal |I|ands.™ The

collective bargaining agreement, however, only protected
enpl oyees fromlayoffs resulting fromthe |icensing out of "coal
m ning operations;" the agreement explicitly provided that its
protections did not apply to layoffs resulting from the
i censing out of "coal lands." The arbitrator failed to address
this critical difference in termnology. See 720 F.2d at 1368-
69. Likew se, in Chanpion International, supra, the arbitrator
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By contrast, here the arbitrator's award i s not

| mpossible to square with the provision of the collective
bar gai ni ng agreenent permtting i medi ate discharge for gross
i nsubordi nation. |Indeed, the arbitrator's award can easily be
understood to rest on the view that Menchin did not commt
gross insubordination. Wile the arbitrator did not use
precisely such ternms, he arrived at this conclusion in so nmany
wor ds upon revi ewi ng Menchin's conduct during the verbal
exchange. The arbitrator concluded: "Wile |I find that
[ Menchin's words to his supervisor] indicated unacceptabl e
di srespect . . . and were worthy of discipline, | do not find
that a di schargeable event [ ] occurred during the argunent

" Simlarly, the arbitrator's award states that Keebl er

"did not have just cause to termnate M chael Menchin, but it

did have just cause to suspend him"

awarded a type of bonus to the grievant enployees when such
bonuses were only available under a policy that was not
applicable to them See 168 F.3d at 730-31. The review ng
court found the arbitrator's failure to discuss a certain
provision of the collective bargaining agreenent to supply
further evidence that the award did not draw its essence from
the agreenent. See id. at 731.
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Thus, in substance, the arbitrator found sone degree
of insubordination, but not the sort of gross insubordination
sufficient to constitute just cause for imediate term nation
He did not fail to address the issue in his decision; and even
if he had, the award would still be conpatible with the above
readi ng and hence deserving of judicial deference. Cf.
Supervalu, 212 F.3d at 67 (because an arbitrator has no duty
to state the grounds for his award, review ng court nmay uphold
the award on grounds not enployed by the arbitrator hinself).

4. Alteration of Formof D scipline

Finally, in somewhat of a turnaround fromthe
precedi ng argunent, Keebler argues that in finding Menchin's
conduct during the verbal exchange "worthy of discipline" and
j ust cause for suspension, the arbitrator effectively found
that Menchin comm tted gross insubordination. Having found
gross insubordination, the argunent continues, the arbitrator
was bound to uphold Menchin's discharge; he had no authority
to alter the formof Menchin's discipline fromtermnation to
suspensi on. For support, Keebler cites a string of cases for
the proposition that, once an arbitrator finds that an
enpl oyee commtted sone act specifically listed in the
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col l ective bargai ning agreenent as providing just cause for
termnation, the arbitrator is not free to determne that the
act does not warrant term nation but rather warrants some

| esser penalty. See Georgia-Pacific Corp. v. Local 27, United

Paperworkers Int'l Union, 864 F.2d 940, 944-45 (1st Cr.

1988); S.D. Warren Co. v. United Paperworkers Int'l Union, 845

F.2d 3, 8 (1st Cr. 1988); Metro Chevrolet, Inc. v. Union de

Tronqui stas de Puerto Rico, 835 F.2d 3, 5 (1st Cr. 1987).
Keebl er' s argunent turns on two assunptions: (1)
that the coll ective bargai ni ng agreenment unanbi guously lists
gross insubordination as providing just cause for term nation;
and (2) that the arbitrator in effect found gross
i nsubordi nati on. Both assunptions are unfounded. As to the
first, the agreenent nerely says that enpl oyees nmay neither be
di scharged nor suspended wi thout just cause and the benefit of
a warni ng, except that no warning need be given before
termnating an enployee for, inter alia, gross
I nsubordination. It does not expressly state that gross
I nsubordination will always be just cause for termnation
(only that when it is, the enployee nay be term nated w t hout
warning). And indeed, on prior occasions we have held very
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simlar |anguage to be anbiguous in this respect. Exxon, 118

F.3d at 845-46; Crafts Precision Indus., Inc. v. Lodge No.

1836, etc., 889 F.2d 1184, 1185-86 (1st G r. 1989).

As to the second assunption, the arbitrator's
deci sion need not be read to rest on a finding of gross
i nsubordi nation.? Again, the decision can easily be
understood to rest on a finding that Menchin acted
i nsubordi nately, but that his conduct did not rise to the

| evel of "gross" insubordination. . CGafts Precision, 889

F.2d at 1185-86 (readi ng agreenent to "suggest that sone kinds
of insubordination may warrant 'discharge,’ while other, |ess

serious instances may warrant only 'suspension' ").?3

2 In the cases Keebler relies upon, the arbitrator
unanbi guously found that the grievant had commtted conduct
listed in his enploynment agreenent as grounds for termnation.
See Ceorgia-Pacific, 864 F.2d at 944 (arbitrator found that
enpl oyee's clai mthat he was sick when he actually went to play
golf constituted "dishonesty"); S.D. Warren, 845 F.2d at 6-7
(arbitrator found enpl oyee had possessed narijuana on enpl oyer's
property); Metro Chevrolet, 835 F.2d at 5 (arbitrator found that
enpl oyee had been absent wi t hout authorization).

3 I ndeed, this is an easier case than Crafts Precision.
In that case, the agreenent listed sinple "insubordination" as
an exanple of conduct that "may result in suspension, or
i mredi ate di scharge, for the first offense.” The arbitrator
found this language to permt a distinction between
i nsubordination to a degree warranting suspension and
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The decision of the district court is reversed and
the case is remanded for entry of judgment enforcing the

awar d.

i nsubordi nation to a degree warranting di scharge. See Crafts
Precision, 889 F.2d at 1185. By contrast, here, the collective
bar gai ni ng agreenent itself explicitly draws such a distinction,
as it specifies not sinply "insubordination®™ but "gross
I nsubordi nati on" as an exanple of conduct requiring no warning
bef ore di schar ge.
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